
24

5 CFR Ch. II (1–1–03 Edition)§ 1201.72

These regulations are intended to pro-
vide a simple method of discovery. 
They will be interpreted and applied so 
as to avoid delay and to facilitate adju-
dication of the case. Parties are ex-
pected to start and complete discovery 
with a minimum of Board intervention.

§ 1201.72 Explanation and scope of dis-
covery. 

(a) Explanation. Discovery is the 
process, apart from the hearing, by 
which a party may obtain relevant in-
formation, including the identification 
of potential witnesses, from another 
person or a party, that the other per-
son or party has not otherwise pro-
vided. Relevant information includes 
information that appears reasonably 
calculated to lead to the discovery of 
admissible evidence. This information 
is obtained to assist the parties in pre-
paring and presenting their cases. The 
Federal Rules of Civil Procedure may 
be used as a general guide for discovery 
practices in proceedings before the 
Board. Those rules, however, are in-
structive rather than controlling. 

(b) Scope. Discovery covers any non-
privileged matter that is relevant to 
the issues involved in the appeal, in-
cluding the existence, description, na-
ture, custody, condition, and location 
of documents or other tangible things, 
and the identity and location of per-
sons with knowledge of relevant facts. 
Discovery requests that are directed to 
nonparties and nonparty Federal agen-
cies and employees are limited to in-
formation that appears directly mate-
rial to the issues involved in the ap-
peal. 

(c) Methods. Parties may use one or 
more of the methods provided under 
the Federal Rules of Civil Procedure. 
These methods include written inter-
rogatories, depositions, requests for 
production of documents or things for 
inspection or copying, and requests for 
admission.

§ 1201.73 Discovery procedures. 
(a) Discovery from a party. A party 

seeking discovery from another party 
must start the process by serving a re-
quest for discovery on the representa-
tive of the other party or the party if 
there is no representative. The request 
for discovery must state the time limit 

for responding, as prescribed in 
§ 1201.73(d), and must specify the time 
and place of the taking of the deposi-
tion, if applicable. 

When a party directs a request for 
discovery to an officer or employee of a 
Federal agency that is a party, the 
agency must make the officer or em-
ployee available on official time to re-
spond to the request, and must assist 
the officer or employee as necessary in 
providing relevant information that is 
available to the agency. 

(b) Discovery from a nonparty, includ-
ing a nonparty Federal agency. Parties 
should try to obtain voluntary dis-
covery from nonparties whenever pos-
sible. A party seeking discovery from a 
nonparty Federal agency or employee 
must start the process by serving a re-
quest for discovery on the nonparty 
Federal agency or employee. A party 
may begin discovery from other non-
parties by serving a request for dis-
covery on the nonparty directly. If the 
party seeking the information does not 
make that request, or if it does so but 
fails to obtain voluntary cooperation, 
it may obtain discovery from a 
nonparty by filing a written motion 
with the judge, showing the relevance, 
scope, and materiality of the particular 
information sought. If the party seeks 
to take a deposition, it should state in 
the motion the date, time, and place of 
the proposed deposition. An authorized 
official of the Board will issue a ruling 
on the motion, and will serve the rul-
ing on the moving party. That official 
also will provide that party with a sub-
poena, if approved, that is directed to 
the individual or entity from which 
discovery is sought. The subpoena will 
specify the manner in which the party 
may seek compliance with it, and it 
will specify the time limit for seeking 
compliance. The party seeking the in-
formation is responsible for serving 
any Board-approved discovery request 
and subpoena on the individual or enti-
ty, or for arranging for their service. 

(c) Responses to discovery requests. (1) 
A party, or a Federal agency that is 
not a party, must answer a discovery 
request within the time provided under 
paragraph (d)(2) of this section, either 
by furnishing to the requesting party 
the information or testimony re-
quested or agreeing to make deponents 
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available to testify within a reasonable 
time, or by stating an objection to the 
particular request and the reasons for 
the objection. 

(2) If a party fails or refuses to re-
spond in full to a discovery request, or 
if a nonparty fails or refuses to respond 
in full to a Board-approved discovery 
order, the requesting party may file a 
motion to compel discovery. The re-
questing party must file the motion 
with the judge, and must serve a copy 
of the motion on the other party and 
on any nonparty entity or person from 
whom the discovery was sought. The 
motion must be accompanied by: 

(i) A copy of the original request and 
a statement showing that the informa-
tion sought is relevant and material; 
and 

(ii) A copy of the response to the re-
quest (including the objections to dis-
covery) or, where appropriate, a state-
ment that no response has been re-
ceived, along with an affidavit or sworn 
statement under 28 U.S.C. 1746 sup-
porting the statement. (See appendix 
IV.) 

(3) The other party and any other en-
tity or person from whom discovery 
was sought may respond to the motion 
to compel discovery within the time 
limits stated in paragraph (d)(4) of this 
section. 

(d) Time limits. (1) Parties who wish to 
make discovery requests or motions 
must serve their initial requests or mo-
tions within 25 days after the date on 
which the judge issues an order to the 
respondent agency to produce the agen-
cy file and response. 

(2) A party or nonparty must file a 
response to a discovery request 
promptly, but not later than 20 days 
after the date of service of the request 
or order of the judge. Any discovery re-
quests following the initial request 
must be served within 10 days of the 
date of service of the prior response, 
unless the parties are otherwise di-
rected. Deposition witnesses must give 
their testimony at the time and place 
stated in the request for deposition or 
in the subpoena, unless the parties 
agree on another time or place. 

(3) Any motion to depose a nonparty 
(along with a request for a subpoena) 
must be submitted to the judge within 
the time limits stated in paragraph 

(d)(1) of this section or as the judge 
otherwise directs. 

(4) Any motion for an order to com-
pel discovery must be filed with the 
judge within 10 days of the date of serv-
ice of objections or, if no response is re-
ceived, within 10 days after the time 
limit for response has expired. Any 
pleading in opposition to a motion to 
compel discovery must be filed with 
the judge within 10 days of the date of 
service of the motion. 

(5) Discovery must be completed 
within the time the judge designates.

§ 1201.74 Orders for discovery. 
(a) Motion for an order compelling dis-

covery. Motions for orders compelling 
discovery and motions for the appear-
ance of nonparties must be filed with 
the judge in accordance with 
§ 1201.73(c)(2) and (d)(4). 

(b) Content of order. Any order issued 
will include, where appropriate: 

(1) A provision that the person to be 
deposed must be notified of the time 
and place of the deposition; 

(2) Any conditions or limits con-
cerning the conduct or scope of the 
proceedings or the subject matter that 
may be necessary to prevent undue 
delay or to protect a party or other in-
dividual or entity from undue expense, 
embarrassment, or oppression; 

(3) Limits on the time for conducting 
depositions, answering written inter-
rogatories, or producing documentary 
evidence; and 

(4) Other restrictions upon the dis-
covery process that the judge sets. 

(c) Noncompliance. The judge may im-
pose sanctions under § 1201.43 of this 
part for failure to comply with an 
order compelling discovery.

§ 1201.75 Taking depositions. 
Depositions may be taken by any 

method agreed upon by the parties. 
The person providing information is 
subject to penalties for intentional 
false statements.

SUBPOENAS

§ 1201.81 Requests for subpoenas. 
(a) Request. Parties who wish to ob-

tain subpoenas that would require the 
attendance and testimony of witnesses, 
or subpoenas that would require the 
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